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Evidence in a Former Action or Proceeding as an Admission. — Upon 
the question whether evidence produced by a party in a prior action or 
proceeding can be used as an admission against him in a subsequent 
trial there are two large classes of cases. The first is composed of cases 
in which the party has himself made the statement either orally, Bene- 
dict v. Nichols (Conn. 1792) 1 Root 434; Johnson v. Powers (1868) 40 
Vt. 611, or in writing, Boardman v. Wood (1831) 3 Vt. 570. The evidence 
may have been introduced in a former trial of the same cause, McAndrews 
v. Santee (N. Y. 1869) 57 Barb. 193; Fisher v. Monroe (1893) 2 Misc. 
326, or in another suit, Boardman v. Wood, supra, or an extra judicial 
proceeding, Rex v. Merceron (1818) 2 Stark. 323; but see Mulliken v. 
Greer (1838) 5 Mo. 489. The authorities are in apparent conflict with 
regard to how much of the party's evidence must be read. Some hold 
that all must be read, Benedict v. Nichols, supra, and if incomplete cannot 
be read at all. Misner v. Darling (1880) 44 Mich. 438. In other cases it 
is held that a party is not entitled to have all that he said on a former trial 
introduced as part of his admission, Frick v. Kabaker (1902) 116 la. 494, 
but may himself produce evidence to qualify it. Boardman v. Wood, supra; 
and see Johnson v. Powers, supra. These decisions can be largely recon- 
ciled by applying the rule that all that is bound together as one state- 
ment must be introduced although the admission be thereby qualified, but 
that other distinct matters need not be introduced although they accom- 
panied the admissible statement. 

The second class of cases consists of those in which the statement has 
been made by another than the party against whom it is sought to 
be used as an admission. Where such a statement is expressly adopted by 
the party there is no difficulty, Rex v. John (1835) 7 C. & P. 324; State 
v. Gilbert (1863) 36 Vt. 145, but there has been much difference of opinion 
as to what conduct is sufficient to raise an implication of adoption. It is 
well settled that the mere obtaining and filing of an affidavit or deposition 
do not constitute an adoption. Hallett v. O'Brien (1840) 1 Ala. 585; 
Hovey v. Hovey (1812) 9 Mass. 216. Ruslvworth v. Countess of Pembroke 
(1668) Hardres 472, laid down the rule that a deposition taken in one 
action could not be used in a second action unless the parties were the 
same in both. This rule was abandoned, but the case was relied upon 
in drawing a distinction between affidavits and depositions as admissions, 
based upon the theory that a party knows beforehand the contents of an 
affidavit which he reads in evidence, but not of a deposition in equity or 
of oral testimony. Brickell v. Hulse (1837) 7 A. & E. 454, 456. This 
involved an erroneous conception of equity practice, inasmuch as deposi- 
tions were open to inspection prior to the hearing, and the distinction was 
repudiated in the leading case of Richards v. Morgan (1863), 10 Jur. 
n. s. 559, for the view that "the making use of it [evidence] as true, 
with knowledge of the contents" to prove a particular fact is the test in 
every case. Evans v. Merthyr Tydfil (1899) 1 Ch. 241. In so far as it 
relates to that fact its user as true by a party knowing the contents con- 
stitutes an admission, and this seems a sound rule, especially since a 
party need not read all of an affidavit or deposition. Knight v. Rothschild 
(1899) 172 Mass. 546; Bageard v. Traction Co. (1899) 64 N. J. L. 316, 321. 
The deposition itself or the pleadings may serve to show the purpose 



132, COLUMBIA LAW REVIEW. 

for which it was used and with regard to which it is competent as an 
admission. Richards v. Morgan, supra, 565. There would seem to be 
no difference in principle between evidence given viva voce or in writing. 
"Bearing in mind, that the true ground on which such evidence is admissible, 
is, that a party seeking to establish a fact by evidence * * * must be taken 
to assert the fact he so seeks to prove, it seems to me to follow, that oral 
evidence, so far as it shall appear to have been used to establish a specific 
fact, will be evidence against the party using it as an assertion of that 
fact * * *." Richards v. Morgan, supra, 563. Of course a party is not bound 
by all that his witness may say and it is difficult to determine which parts of 
the testimony the party relied upon as true. Because a party offering a 
witness generally represents him as worthy of belief, Ins. Co. v. Hillmon 
(1902) 188 U. S. 208, 215, it does not follow that he adopts the testi- 
mony beforehand in ignorance of its contents. Assent may be implied 
where the witness has been called for the purpose of proving a particu- 
lar fact, Richards v. Morgan, supra, 564; Bageard v. Traction Co., supra, 
but not from mere silence where the purpose is not clear. Wigmore, Evid. 
§ 1072 (3) ; but see Wilkins v. Stidger (1863) 22 Cal. 232. As an attor- 
ney's acts bind his client when done in the conduct of litigation, it would 
seem upon principle that evidence may be adopted in the argument or 
summing up, or on a motion for new trial, but it seems doubtful if the 
courts would go to this extent. See Richards v. Morgan, supra, 562. The 
argument would probably be that counsel was not asserting the truth of 
the evidence but was merely presenting it to be weighed by the jury. 

In a recent case, Siser & Co. v. Mellon & Sons (Ga. 1007) 58 S. E. 
1055, the evidence of an officer of the defendant corporation had been 
taken in another case by interrogatories. These interrogatories and answers 
were offered by the plaintiffs to show admissions of material facts, but 
were excluded on the grounds that the agents had no authority to make 
the admissions for the principal, see 3 Columbia Law Review 494, and 
hence the case did not come within the first class (supra), and that there 
was no express or implied adoption by the defendant, as the interrogatories 
were not introduced in evidence by the corporation, and hence the case 
did not come within the second class (supra). The court went on to 
say that even if it had appeared that they were introduced on the former 
trial, that alone would not have made them admissible, in the absence 
of proof as to the specific purpose for which they were introduced. This 
decision seems entirely sound. 



Fundamental Privileges and Discrimination Under Article Four, 
Section Two, op the United States Constitution. — Article four, section 
two, of the United States Constitution provides that "the citizens of each 
state shall be entitled to all the privileges and immunities of citizens in the 
several states." A similar provision is found in the Articles of Confed- 
eration (Art. 4) and the purpose of both provisions was to form a close 
bond of union and comity by the abolition of interstate alienage. Accord- 
ingly the courts have held that privileges and immunities are the funda- 
mental rights "which belong of right to citizens of all free governments" 
and "which have at all times been enjoyed by citizens of the several states." 
CorHeld v. Virginia (U. S. 1823) 4 Wash. 371; Paul v. Virginia (U. S. 



